Ian Davidson-Watts 
1. Experience and qualifications 
1.1 I have been significantly involved in bat work since 1993. I obtained a bat worker conservation licence from English Nature in 1994 and my college dissertation (1995) researched the foraging requirements of bats in the New Forest which involved over 200 hours of field work with bat detectors. I attained a bat licence trainer’s licence in 1998 and I regularly train and assess other conservation bat workers, professional consultants and enforcement agencies in Hampshire and within the Ministry of Defence for their bat licences. I have recently (2004) developed the Bat Conservation Trust’s, LANTRA’s and Arboricultural Association’s technical course on bats and trees for Arborists (Tree surgeons).

1.2 In 1996 I was appointed Species Officer with English Nature for the counties of Hampshire, Wiltshire and the Isle of Wight. This involved providing advice and responding to formal/statutory consultations on bats and other protected species, on a daily basis. In this role I also assisted the Police in preventing offences taking place where works have commenced without regard for protected species. In 2001 I was appointed English Nature’s species legislation and licensing specialist, which had a National remit and was responsible for EN’s policy development on protected species. I currently work as the MoD’ Head of Natural Environment- leading a team of 14 ecological specialists supporting MOD’s activities. 

1.3 I have established a number of research programmes on bats including, hibernation monitoring at Box Quarries cSAC/SSSI (Wilshire) and survey programmes to find the rare tree dwelling barbastelle and Bechstein’s bats (resulting in the designation of two Special Areas of Conservation for these rare species). I have also been closely associated with Bristol University since 1996, investigating autumnal swarming by bats and I am currently undertaking a part-time PhD (currently at the 5-year point), investigating the habitat requirements of pipistrelle bats.  I am therefore licensed to mist-net, harp trap, radio-tag and ring bats. I have authored two published scientific papers (Journal of Zoology and Biological Conservation) associated with this research (one of these as co-author).

1.4 I established and Chaired the Hampshire Biodiversity Bat Group, which was a group made up of statutory and non-statutory organisations, providing the main vehicle for bat conservation in Hampshire. I have written four of the Species Action Plans for bats in Hampshire.

1.5 I act as an independent bat specialist consultant since 2002 and have undertaken specialist surveys for bats for various projects and I have obtained c.10 development related DEFRA licences. I am currently contracted to carry out research of rare tree dwelling bats for the National Trust and the Peoples Trust for Endangered Species.

1.6 I hold a Higher National Diploma (Distinction) in Conservation Management (1996) and I am a Chartered Member of the Institute of Biology.

2. Background

2.1 I have been asked to examine a range of material relating to the development proposals associated with the A4146 Stoke Hammond and Linslade Western Bypass and impacts on bats and their roosts.

2.2 In particular I have been asked to consider whether;

· bats or their roosts were affected by the road scheme and were the bat surveys undertaken sufficient to meet legal obligations relating to bats and development activities

· Buckinghamshire County Council had carried out its legal duties relating to bats and their habitats in determining the planning application for this scheme

· any offences or attempted offences under the Wildlife and Countryside Act 1981 (as amended) and the Conservation (Natural Habitats & C.) Regulations 1994 could have been committed against bats by the commencement of construction works on the 19 January 2005.

3. Did the proposed bypass affect bats or their roosts and were the bat surveys undertaken sufficient statutory obligations/requirements?
3.1
In 1995 the Environmental Statement (ES) for the A4146 Linslade Western Bypass clearly stated that from data obtained during the Phase 1 habitat (daytime) survey there was potential bat roosts in several large Ash and Oak trees (Target note 8, Section D Vol 2). There were no further recommendations for survey work specifically for bats (i.e night-time surveys), however the ES considered that a ‘bat ecologist must be present should mature trees need to be felled within the construction corridor’. Thus implying that bats could be affected by the construction.

3.2
In March 2002 Hyder Consulting Ltd prepared an updated ES for the road scheme. The updated ES confirmed that there were potential bat roosts (in trees) directly affected by the proposed road route, although it is not clear whether any specific bat surveys were carried out as part of this update. The updated ES recommends that ‘ to minimise the possible impact of bats, felling operations should be carried out at the appropriate time of year after survey has identified all potential tree roosts’. This statement implies that all potential tree roosts had not been identified during the formulation of the ES, and that after the grant of planning permission further surveys could be carried out. 

3.3
The surveys carried out in the ES and recommendations were wholly inadequate to assess the impact of the road scheme on the bat species potentially affected prior to the granting of planning permission. Without specific further bat survey work relating to the bats before planning permission was granted, it was not possible to:

1) determine the bat species affected (there are 16 resident bat species in the UK all with very different habitat requirements),

2) determine the species relative importance (eg rarity),

3) determine the scale of the impacts on bats (i.e if affecting single bats or large breeding colonies) to obtain sufficient information to determine what measures are needed to mitigate or compensate any of the impacts on bats. This information should have been obtained before planning permission was approved in line with the legal and policy obligations outlined below in section 4. 

3.4 More recent survey work on bats (since 2002), post granting of planning permission has confirmed that bats use much of the by-pass construction site. 

3.5 In May and June 2003 bat activity surveys were carried out as part of the compulsory purchase order, which found a number of potential (and is some cases considerable potential) bat roosts at: Chadwell Farm (barns), trees near Kings Farm Pond, trees at Dean Farm, trees at Chelmscote Manor, trees at Valley Farm Fen, and trees at Linslade area. The activity surveys also identified foraging and commuting bats in these areas.

3.6 The June 2003 survey is unable to confirm whether any of these potential roosts are ‘actual’ roosts. This is due to the methods employed, in that they had appeared not to have undertaken any emergence checks or dawn swarming checks of the potential roosts identified. An emergence and dawn swarming check would usually involve the monitoring of potential roosts at dusk and dawn respectively. This approach is recommended by the report by way of a follow up survey, however the report then goes on to offer advice on mitigating and compensating the impacts of the road without either information on whether potential roosts are occupied or the bat species affected. 

3.7 The survey was only carried out during May and June, when other key months, such as July, August and September, which are important times for feeding and mating bats, were not surveyed. Also climbing surveys could have been undertaken whereby cavities within the trees could have been inspected for bats or signs of bats such as droppings.

3.8 Again there is insufficient information relating to bats in the June 2003 report to be able to identify the species affected, assess impacts from the road scheme and offer suitable mitigation and/or compensation. Yet, in the proof of evidence provided by Mike Jennings for the compulsory purchase order it appears that extensive surveys were undertaken in relation to badgers in 1994, 2000 and 2002 from which an appropriate impact assessment and mitigation package could be established.

3.9 Finally the bat report of 2004 confirms the presence of tree roosting bats potentially affected by the road scheme, two years after permission was approved. In the report a natterer’s bat was considered to have emerged from an ivy clad ash tree on the 15th July, a bat of the same species was also recorded as emerging from the same ivy clad ash tree on the 21st July. In Area 9 along Hedge 5 two 45kHz pipistrelle bats were recorded as emerging from a tall oak tree on the 28 July and a single 45kHz pipistrelle bat was recorded returning to the roost on the morning of 7 August.

3.10 Whilst this report actually identified roosts during July and August, no surveys were done in May or June and still no climbing surveys had been undertaken. Indeed the 2004 report recommends that further survey work is undertaken including further emergence checks covering the earlier part of summer and the use of a cherry picker to inspect cavities within the trees for evidence of use by bats.

3.11 In summary:

· Potential for bats and their roosts was identified as early as 1994 in the original ES and then repeatedly so in an updated ES and surveys in 2003 until 2004.

· There was insufficient survey effort to determine whether bat roosts were affected by the scheme until to 2004.

· The 2004 survey clearly identifies legally protected bat roosts being affected by the proposed scheme, but recommends that further survey work is undertaken to adequately assess the impacts. 

4. Did Buckinghamshire County Council’s carry out its Legal Obligations to bats and their habitats during the planning process?

4.1 All species of bat in the UK are listed on Schedule 5 of The Wildlife and Countryside Act 1981 (as amended) and Schedule 2 of the European Conservation (Natural Habitats, &c.) Regulations 1994. As well as giving full protection to bats from intentional/deliberate killing, injuring, taking and reckless disturbance (whilst occupying its roost), the cited legislation protects bat breeding and resting places, from damage, destruction and recklessly obstructing access to such places. This legislation has been successful in protecting known bat roosts irrespective of whether the bats are present at the time (Magistrates R v Higham- 2001).

4.2
A Local Planning Authorities’ legal duties relating to bats and the planning process is stipulated in the following: 
Conservation (Natural Habitats, &c.) Regulations 1994
Regulation 3,(4). Without prejudice to the preceding provisions, every competent authority in the exercise of any of their functions shall have regard to the requirements of the Habitats Directive so far as they may be affected by the exercise of those functions.

The definition of a Competent Authority is as follows:

Regulation 6.(1).  For the purposes of these Regulations the expression "competent authority" includes any Minister, government department, public or statutory undertaker, public body of any description or person holding a public office. 
The expression also includes any person exercising any function of a competent authority in the United Kingdom.

4.3
Therefore, If a European Protected Species, such as a UK bat species, is affected by a planning proposal, the cited legislation requires the Local Planning Authorities to have regard for the tests of Article 16 of the Habitats Directive. The following tests should be considered before granting planning permission (i.e the exercise of their function) that would result in disturbance to a European Protected Species or damage or the destruction of its breeding or resting-place. The tests stated in Article 16, are outlined below:

· That the purpose of the derogation is for public health or public safety or other imperative reasons of overriding public interest including those of a social or economic nature….

· Derogation from the protection afforded to bats should not be authorised unless there is no satisfactory alternative.

· Derogation from the protection afforded to bats should only be authorised if the action will not be detrimental to the maintenance of the population of the species concerned at a favourable conservation status.

4.4
In correspondence between BCC and Ms Harvey dated 14 January 2005, BCC state- ‘that it is not necessary for the Planning Permission to contain additional conditions relating to protected species as other statutes, which must be followed regardless of planning permission, cover these separately’. This statement is at odd with Planning Policy Guidance 9 (Nature Conservation) which states;
47- The presence of a protected species is a material consideration when a local planning authority is considering a development proposal which, if carried out, would be likely to result in harm to the species or its habitat. Local authorities should consult English Nature before granting planning permission. They should consider attaching appropriate planning conditions or entering into planning obligations under which the developer would take steps to secure the protection of the species, particularly if a species listed in Annex IV to the Habitats Directive (i.e all UK bat species) would be affected. They should also advise developers that they must conform with any statutory species protection provisions affecting the site concerned.
BCC’s statement of the 14 January is also at odds with the planning permission (2002) for the road scheme, as condition 9 of the planning permission states

No part of the development shall be carried out until there has been submitted to and approved by the LPA, a plan illustrating the locations of proposed badger tunnels and location and extent of badger proof fencing. 

Reason- In order to protect any badgers that are in the locality.

Badgers are a protected species, and this condition is designed to ensure their protection from the scheme. There should be conditions relating to other protected species such as bats as per the guidance contained in PPG9.
4.5
The Environmental Impact Assessment Regulations 1999 (Regulation 3), also places obligations on Local Planning Authorities with respect to Environmental information in that; 

(2) The relevant planning authority or the Secretary of State or an inspector shall not grant planning permission pursuant to an application to which this regulation applies unless they have first taken the environmental information into consideration, and they shall state in their decision that they have done so.

In October 1999 Cornwall County Council granted planning permission to County Environmental Services (CES), a company wholly owned by the Council, to extend the largest landfill site in Cornwall. The site had been the focus of widespread public opposition for a number of years as a result of continued environmental pollution from the site, damage to a proposed World Heritage Site, and adverse impacts on protected species in the area.  
Following the grant of planning permission, which would have extended the period of tipping by a further 10 years, a challenge to the permission was undertaken through judicial review proceedings against the County Council. 
It was argued in the High Court that the Council had acted illegally in that they had failed to adequately survey the site for protected species, which was required by the Environmental Impact Assessment Regulations and the EU Directive. The Council (Cornwall County Council) argued that detailed surveys of flora and fauna could be dealt with by way of Section 106 Conditions following the grant of permission, a common practice with planning authorities. 
Such surveys by way of conditions however would have the effect of excluding the public from participating in the process of environmental assessment, thus defeating the purpose of the Directive and the Regulations
Mr Justice Harrison concluding that;  
"…the grant of planning permission in this case was not lawful because the respondent could not rationally conclude that there were no significant nature conservation effects until they had the data from the surveys. They were not in a position to know whether they had the full environmental information required by Regulation 3 before granting planning permission." Judgement para 73 (Source – Earthrights Solicitors).

4.7
In summary, whilst Defra issue the formal derogation from the provisions outlined in Article 12 of the Habitat Directive (in the form of a licence issued under Regulation 44), Local Planning Authorities still have a legal undertaking under the Habitats Regulations 1994 and the Environmental Impact Assessment Regulations 1999. This legislation requires LPAs to fully consider European Protected Species (such as bats) whilst determining planning applications. This is an important issue, as the LPA may grant planning permission for a scheme that impacts on a protected species without adequate information, only to find that due to the rarity of the species concerned or the failure of one of the legal tests outlined above, Defra are unable to issue a licence. 

4.8 In this case it would appear that Buckingham County Council did not adequately consider the impact of the road scheme on bats, despite evidence from the ES indicating that there were potential bat roosts affected. It is my view that BCC are in breach of their legal duties contained in the Conservation (Natural Habitats, &c.) Regulations 1994 and the Environmental Impact Assessment Regulations 1999. BCC also acted contrary to Planning Policy Guidance 9. I consider that there are grounds for challenge to the granting of planning permission in this case through judicial review. 

5. Could have offences or attempted offences under the legislation protecting bats have been committed by the commencement of construction works on 19th January 2005?

5.1 At the point construction worked commenced on the 19th July 2005 a number of facts had been established. Firstly bats and their roosts had been identified as a potential issue since 1994. Yet, up to an including 2003, insufficient survey work, using very limited methods for surveying bats in trees, had been carried out to determine whether legally protected bat roosts were affected by the road scheme. Secondly, in 2004, survey work, which was partly sufficient in methods (although other areas and other times of the year needed to be surveyed), clearly identified a number of bat roosts affected by the scheme. Thirdly from the evidence available, none of the bat reports or the ES actually carries out a comprehensive impact assessment of the construction works on bats. Including whether there will be issues from direct impacts, such a roost damage or destruction and disturbance, killing and injuring of bats. Or whether there will be indirect impacts from the construction and after use of the road scheme, such as affects of lighting, noise, dust etc disturbing bats in nearby roosts.

5.2 As a consequence of insufficient survey work and insufficient impact assessment relating to bats and this road scheme, it has not been possible to establish a clear plan from which the construction activities can avoid damaging or destroying bat roosts, or disturbing bats within roosts directly or indirectly affected by the scheme. 

5.3 Therefore on the basis of the evidence of bat roosts being affected by the construction of the road scheme (2004 Report) and the lack of measures to consider/assess/avoid these impacts, I consider that offences relating to bats and their roosts from the commencement of construction works cannot be ruled out. 
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